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Defining Trauma
Trauma can be acute (single traumatic event time limited), chronic (multiple traumatic events), or 
complex (mix of events). 

Includes a wide range of events: 

• emotional, physical, and sexual abuse; 

• neglect; 

• witnessing violence in the family, school, or community; 

• war; 

• racism; 

• bullying; 

• acts of terrorism; 

• fires; 

• serious accidents; 

• natural catastrophes, 

• serious injuries;

• intrusive or painful medical procedures; 

• loss of loved ones; 

• abandonment; and separation.
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Melanie Randall, Lori Haskell, Trauma-
Informed Approaches to Law:  Why 
Restorative Justice Must Understand 
Trauma and Psychological Coping, 
Dalhousie Law Journal, 2013, Vol. 36, 
Issue, 2, Article 9



The Neurobiology of Trauma
▪ Helps us understand what happens when a person experiences a 

traumatic event.  Can impact on all aspects of your case

▪ What appears to be an inconsistency in the way a victim reacts or 
recounts the incident can be a typical, way of responding to and coping 
with a traumatic event

▪ It is a “simple and irrefutable proposition” that  there is no inviolable rule 
on how people who are the victims of trauma like a sexual assault will 
behave”: R. v. D.D., 2000 SCC 43, at para. 65.

▪ Rooted in research on the neurobiology of trauma: Drs. Lori Haskell, Rebecca Campbell, David Lisak, Jim 
Hopper
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The Neurobiology of Trauma
▪ When a threat to physical survival is imminent, a neurobiological response is triggered in 

the brain – survival mode of fight, flight, or freeze (or fawn) responses. 

▪ The defence circuitry dominates brain functioning resulting in brain, body, attention, 
thinking, behavior, and memory processes being altered 

▪ The prefrontal cortex (where the good thinking happens) is the center of executive 
functions in the brain. It is involved in managing complex processes like reason, logic, 
problem solving, planning and memory. Stress hormones flooding the brain can cause a 
rapid and dramatic loss of prefrontal cognitive abilities, limiting our ability to think, plan 
and reason in the face of threat.

▪ All this impacts on what happens during and after a traumatic incident.

▪ Randall and Haskell, 2019 Report Submitted to Justice Canada.
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The Impact of Trauma on Memory
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Neurobiology of Trauma: Effect on Behaviour and 
Memory 

▪

▪

▪
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“A trauma-informed approach 
strives to deliver services and 
interventions in a way that 
avoids inadvertently 
retraumatizing people and 
doing further harm.”
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A Trauma-Informed Approach
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A Trauma-Informed Approach

▪
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How to Apply A 
Trauma-Informed 
Approach in your 
case



When this 
may be seen 
in Civil 
Litigation
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At trial.

Preparing for trial.

Remembering events:

at the initial interview.
when describing them to 
treatment providers and 

Form-53 assessors.

when asked about them at 
an examination for 

discovery.



Tips for a Trauma-Informed Interview
▪ Allow the witness to express what their experience was, rather than just what they remember or do not 

remember. 

▪ During a traumatic event, people can dissociate as a way of coping.  This may lead to them not 
being able to remember the event later. Victims who dissociate may not be able to tell you what 
they felt because they were disconnected from their bodies.

▪ They may, however, vividly remember some specific aspect on which they focused, such as the 
colour of the carpet or some other detail of the experience (while not recalling other peripheral 
details at all).

▪ Knowing about dissociation explains why asking victims questions about what happened next, or 
other questions about peripheral details, often does not elicit useful information. Instead, it is more 
important to ask victims what they did focus on and what, if any, sensory memories they can recall 
(colour, smell, etc.). 

▪ Interviewer must be empathetic, patient, and respectful

▪ Source:  Best Practices for a Trauma-Informed Police Victim Interview (Haskell, Randall 2019)
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Tips for a Trauma-Informed Interview

▪ Use an uninterrupted narrative allowing the victim to tell what happened in their own words. 

▪ Engage in active listening and avoid blaming questions such as “Why did you…?”

▪ Use open-ended questions eliciting information about sensory experiences of sights, smells, and sounds. 

o What are you able to tell me about your experience?
o Where would you like to begin?
o What was the most difficult part of this experience for you?
o What can’t you forget?
o Tell me more about …” “What was your thought process during this experience?
o “What are you able to remember (with your six senses)?”
o “Do you recall hearing anything? 
o  “Do you recall smelling anything?”
o “What were your reactions to this experience?”
o “What do you remember feeling physically?” or emotionally?”

Source:  Best Practices for a  Trauma-Informed Police Victim Interview (Haskell, Randall 2019) Best Practices for a  
Trauma-Informed Police Victim Interview (Haskell, Randall 2019)
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When to 
Use these 
Strategies in 
Civil 
Litigation 
(spoiler: in 
every client 
interaction)
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First meeting with the witness

Understanding what happened 

When preparing your client for examination, to meet 
an expert or for trial

Eliciting evidence from the witness in a discovery or 
court

Ensuring that evidence is properly understood 
through submissions



Think of the 
Discovery and 
Courtroom 
Processes and Their 
Impacts on a Trauma 
Survivor



Recognize
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We Take 
This for 
Granted –
Consider 
the Impact 
on a Witness



Court Language Can be Intimidating and 
Confusing
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Examination for Discovery Processes Can be 
Intimidating

“Do you affirm that the 
evidence you give 
today is the truth.”

A reporter typing each 
word said by the 

witness.

A long board room 
table with “opposing” 

counsel in a row on the 
other side of the 

witness.

The 
perpetrator/defendant 
attending perhaps to 

intimidate the witness.

Being required to walk 
through the nitty-gritty 
detail of the traumatic 

events.
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Improving the 
Witness’s Experience
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Consider How Many Times the Witness has to Testify 
about it
▪

▪

▪

▪

▪

▪

▪

▪
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Prepare the Witness To 
Testify
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Prepare the Witness 
to Testify
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Preparation of the Witness to Testify

▪
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Proper Witness Preparation: Why?

1) Reduces the 
traumatic impact 

of testifying about 
a traumatic event

2) Promotes the 
truth-seeking 

function of the trial 
(and as a result trial 

fairness) 

3) Ensures that the 
witness is treated 
with dignity and 

respect



Witness Preparation – the Rules
▪ 5.4-2 A lawyer must not influence a witness or potential witness to give evidence that is false, 

misleading or evasive. 

▪ The role of an advocate is to assist the witness in bringing forth the evidence in a manner that 

ensures fair and accurate comprehension by the tribunal and opposing parties – Commentary [1]

▪ A lawyer may prepare a witness, for discovery and for appearances before tribunals, by discussing 

courtroom and questioning procedures and the issues in the case, reviewing facts, refreshing 

memory, and by discussing admissions, choice of words and demeanour. It is, however, improper to 

direct or encourage a witness to misstate or misrepresent the facts or to give evidence that is 

intentionally evasive or vague - Commentary [2]

▪ Model Code of Professional Conduct, Federation of Law Societies of Canada
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Investing Time in Witness Preparation
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Consider other 
ways in which  
the Examination 
for Discovery/
Courtroom 
Process Can be 
Less Intimidating
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Steps taken at an Examination for Discovery

▪

▪

▪

▪

▪
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Consider Steps to Reduce the Length of the Testimony 
/ Evidence at an Examination for Discovery

Can you facilitate a witness statement to reduce length of testimony 
(example a child witness, agreeing to produce Mom in addition to the child).

Can you provide documentary evidence of the damages to mitigate time 
spent on certain topics.

Can you lead the evidence through a different person.
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Look to the Civil Process for Ideas
▪

▪

▪

▪

▪



Look to the Civil Process for Ideas
▪

▪

▪

▪

▪

▪
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Look to the Criminal Process for Ideas 

▪

▪

▪

▪

▪

▪

▪

▪

▪

▪

▪



Other steps that can be taken

Support animal

Smaller courtroom

Reduce the lights in the courtroom

Positioning of people in the courtroom

Casual clothing for court participants – lawyers, 
judge, clerks

Trigger warning, agreed statement of fact: R. v. 
Marratt, 2019 ONCJ 618  
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Minimizing Trauma of Video Evidence

“I conclude that the showing of these videos in court so 
that the public can see and hear the audio component 
would result in an undue hardship to the complainant and 
have the potential for further victimization. Limiting the 
public showing of the videos supports efforts to address 
the underreporting of sexual offences.”
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Minimizing Trauma of Video Evidence 

Can you avoid showing the Plaintiff/victim video evidence.

At a mediation, can the Plaintiff step out of the room if a video must be 
played for the mediator.

Can the video be admitted through another person or on consent? 

Should there be a limit on the number of times the video is shown to the 
victim/witness

3 8R. v. Lyle, 2023 ONSC 5743, at para. 9



Minimizing Trauma of Video Evidence

▪

▪

▪

▪

▪

▪

▪ R. v. Marsden, [2020] O.J. 3059 (OCJ)
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Minimizing Trauma in the Courtroom

▪

▪

▪

▪

▪

▪
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Minimizing Trauma in the Courtroom
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Submissions

“Applying a trauma-informed approach to the legal context 

reveals how an understanding of trauma is vital to the 

administration of justice and the truth-seeking function of 

the legal system. The failure to properly account for trauma 

in the context of witness credibility assessment risks 

undermining these functions.”

Thor Paulson, Benjamin Perrin, Robert G. Maunder and Robert T. Muller, “Toward a Trauma-Informed 
Approach to Evidence Law:  Witness Credibility and Reliability,” Canadian Bar Review, Vol. 101 No. 3 

(2023) 496, at p. 505.



Trauma-Informed Submissions
▪ Victims are often negatively judged on what they did or did not do during the course 

of a traumatic event and how well they are able to detail every minute aspect of the 
event. 

▪ However “what might appear to be an ‘inconsistency’ in the way a victim reacts, or 
tells her story, may actually be a typical, predictable, and normal way of responding 
to life-threatening events and coping with traumatic experiences.”

▪ In R. v. Hoggard, 2024 ONCA 613, while the expert evidence of Dr. Lori Haskell ought 
not to have been admitted, it was important that the jury was aware of the 
information, a well-crafted jury instruction was preferable so that expert evidence was 
not necessary.  The instruction saves time and expense and is less complex, detailed 
and confusing.  
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The Impact of Trauma and Memory
▪ In R. v. GMC, 2022 ONCA 2 he Court recognized the impact of trauma on memory and identified 

“propositions, grounded in common experience, that are familiar to every trial judge, lawyer and lay 
people”: 

• observations made in the course of traumatic events can be difficult to recall and to describe 
accurately at a later date;

• a witness cannot be expected to have a faithful memory of minor incidents that occurred during a 
traumatic event and the inability to recall a minor or insignificant event does not detract from the 
witness’s overall reliability or credibility;

• it is human nature to try to make sense out of bits and pieces of memories and this may impact the 
accuracy of a witness’s testimony concerning events; and

• a child caught up in a family conflict is likely to have conflicting loyalties and a judge should be 
cautious of accepting the child’s recollection, recounted several years later, about events that may 
not have been particularly significant to the child at the time. 
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The Impact of Trauma on Memory
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Courts have accepted that impact of trauma on memory can vary, but does 
not necessarily impact credibility and reliability assessments in a negative 
way. In addition to R. v. G.M.C., some observations by the courts include:

▪ Victims  of  sexual  assault  can  be  presumed  to  have  suffered  
psychological trauma: R v. McCraw, [1991] 3 SCR 72 at 84–85.

▪ “[T]he combination of trauma and passage of time would result in 
lapses of memory”: R v. Eze, 2022 ONSC 277 at para 55.

▪ “[P]eople  exposed  to  traumatic  events  can  and  do  suppress  
memories of the same”: R v. J.D.H., 2022 SKQB 6 at para 45.



Trauma-Informed Submissions

▪ “Rather than “fixating on the alleged deficiencies in trauma 
survivors’ testimonial evidence, what is needed is an 
approach that focuses on those elements of memory that are 
reliable despite the adverse impacts of trauma.”  

▪ Perrin, at p. 527 which cites Joe Singer Shoes Limited v A.B., 2019 ONSC 5628 (Div. Ct), at 
paras. 4, 44, 46, 94-97 as applying a trauma-informed approach to memories assessing the 
quality rather than quantity of memories.

▪ Look to criminal caselaw for assistance:  R. v. D.D., 2000 SCC 43, at paras. 65-66; R. v. GMC, 
2022 ONCA 2; R. v. Musara, 2022 ONSC 2835;  R. v. Taylor, 2023 ONSC 1101; R. v. K.P., 2022 
ONSC 7135,  at para. 12; R. v. Augustin, 2022 ONSC 5901.

3 / 1 / 2 0 X X S A M P L E  F O O T E R  T E X T 4 6

https://www.canlii.org/en/on/onscdc/doc/2019/2019onsc5628/2019onsc5628.html?autocompleteStr=Joe%20Singer%20Shoes&autocompletePos=3&resultId=9370d2b1b16c40ab913f4223706b1b1b&searchId=2024-03-24T12:53:44:326/dd9b13b696954ab5a1c8ecdfada01ccd
https://www.canlii.org/en/ca/scc/doc/2000/2000scc43/2000scc43.html?autocompleteStr=R.%20v.%20D.D.&autocompletePos=1&resultId=b7156d38a0744350a18f67d66610b08c&searchId=2024-04-04T07:50:51:463/70a3ddc5b67f493e8abaa0839de0d3bd
https://www.canlii.org/en/on/onca/doc/2022/2022onca2/2022onca2.html?autocompleteStr=R.%20v.%20G.M.C.&autocompletePos=1&resultId=68d34d55538342b5a9fd3f0224c09fea&searchId=2024-03-31T20:17:22:327/d5609268240b45f88eb384b7c391b48b
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc2835/2022onsc2835.html?autocompleteStr=R%20v%20Musara&autocompletePos=1&resultId=ae613bc43f994588b2848ef3930db7cc&searchId=2024-03-24T11:47:14:327/7fe142fe0ac44a23bdeeae78f1cc50af#document
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc1101/2023onsc1101.html?resultIndex=3&resultId=1b7ff05a65d34578ae1ecc4b790d251a&searchId=2024-03-24T12:12:05:504/e95c8bc166814eaca5b550c4016db33c&searchUrlHash=AAAAAQAPTXVzYXJhICYgdHJhdW1hAAAAAAE
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc7135/2022onsc7135.html?resultIndex=44&resultId=5dc87a343f0b4503bfbb629949ab5192&searchId=2024-03-24T11:55:35:154/b59d065c1e6d47a9b9557451d7f369f3&searchUrlHash=AAAAAQAbInRyYXVtYS1pbmZvcm1lZCIgJiBhY2N1c2VkAAAAAAE
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc7135/2022onsc7135.html?resultIndex=44&resultId=5dc87a343f0b4503bfbb629949ab5192&searchId=2024-03-24T11:55:35:154/b59d065c1e6d47a9b9557451d7f369f3&searchUrlHash=AAAAAQAbInRyYXVtYS1pbmZvcm1lZCIgJiBhY2N1c2VkAAAAAAE
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc5901/2022onsc5901.html?resultIndex=10&resultId=e723e823e45243b7be1f51e2ee81ba69&searchId=2024-03-24T11:29:13:201/13c14c648d2b4ad3af07cd169f55c30e&searchUrlHash=AAAAAQAcImh1bWFuIHRyYWZmaWNraW5nIiAmIHRyYXVtYQAAAAAB


Trauma-Informed Submissions

▪

▪
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Being Trauma-Informed 
Includes Your Interactions with 
Opposing Counsel and Others



Colleagues, Opposing Counsel and Trauma

▪ Consider that each of us may be impacted by trauma at different times and in 
different ways – background, illness or death of child, parent, sibling

▪ Remember Rule 7.2-1:

▪ A lawyer shall agree to reasonable requests concerning trial dates, adjournments, 
the waiver of procedural formalities, and similar matters that do not prejudice the 
rights of the client.

▪ How much information should opposing counsel have to divulge to justify the 
adjournment request?

▪ Resources:  The Advocates’ Society Principles of Civility and Professionalism for Advocates:; Marrese v. Moscone, 2023 ONSC 5857; The Rules of 
Professional Courtesy:  Recent Lessons and Reminders from the Caselaw on Civility, November 28, 2023, Geneviève Fauteux, OBA.
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Colleagues, Opposing Counsel and Trauma

▪ The Court in refusing to order that a motion be heard on a Saturday:

▪ “The court takes very seriously issues of health and wellness of practitioners, 
members of the judiciary, and court staff during the pandemic in particular. While 
lawyers and the courts are in a service business, there has to be a brake applied to 
service providers’ willingness to compete themselves (or their juniors) into unhealthy 
states in the ordinary course of business. Recognizing that young counsel and staff 
may have other responsibilities or just need down time does not impair access to 
justice provided that everyone understands the need to make personal sacrifices 
when truly urgent circumstances arise.” 

▪  713949 Ontario Limited v. Hudson’s Bay Company ULC, 2021 ONSC 621 
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Final Thoughts

It is very important to take care of yourself



We Are All Vulnerable

▪

▪



What makes us Vulnerable?
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Interacting with traumatized victims

Exposure to horrific details

Exposure to graphic imagery

Significant workload

High profile cases with media scrutiny

Pressure to see a just result

Lack of control
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“The expectation that we can be 
immersed in suffering and loss daily and 
not be touched by it is as unrealistic as 
expecting to be able to walk through 
water without getting wet.”
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“I didn’t expect that the visual depiction of 
crime would be so traumatic. It was like 
being hit with a sledgehammer. It was a very 
traumatic experience to watch a crime being 
committed, particularly against wonderful, 
young children.” 



Tools for 
Processing 
What you 
See and 
Hear: Low 
Impact 
Debriefing 

5 6

Low-Impact Debriefing -  is a trauma-informed technique 
for sharing and processing difficult stories and images

Four steps to protect your colleagues, friends, family and self

SELF-AWARENESS – ask are the details really necessary

FAIR WARNING - warn the listener details will be traumatic

CONSENT - is this a good time to talk?

LIMITED DISCLOSURE – limit what you share

Low Impact Debriefing Document | The TEND Toolkit – tendtoolkit.com

https://tendtoolkit.com/lid-document/


Strategies to Minimize Exposure to Graphic Imagery
▪

▪

▪

▪

▪

▪

▪ What You Wish You Hadn’t Seen: How to Cope With Viewing Graphic Images, National District Attorneys Association
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Look After Yourself

We are all 
susceptible

Be alert to the 
risk factors for 
yourself and 

others

Seeking help is 
NOT a sign of 

weakness

Remember that 
you are not alone

Reach out, 
including for 

professional help, 
if you need help
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Thank you
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